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L Introduction

Plaintiff has not proffered sufficient admissible evidence to overcome Defendants’
properly supported motion for summary judgment. Plaintiff concedes certain material facts that
undercut his claims, including acknowledging that he was not selected for the Assistant Power
Director position was because he was perceived as untrustworthy, that he committed safety
violations in February 2004, that he was not similarly situated to his alleged comparators, that his
gang was not under-manned, and that he was on medical leave for most of the last eighteen
months of his employment at Metro-North. Plaintiff not only concedes these material facts; he
also fails completely to satisfy his burden to produce admissible evidence to contradict
Defendants’ admissible evidence on other material facts, instead offering only conclusory
allegations and speculation. Finally, by not opposing the individual defendants’ arguments, he
has abandoned his claims against them,

I Argument

A, Plaintiff’s Discrimination Claims Fail as a Matter of Law.

Because Plaintiff has failed to support his Title VII and Section 1981 claims with
competent evidence, the Court should dismiss his claims. He cannot establish the fourth element
of a prima facie discrimination case, i.e., that he was subject to any adverse employment actions
under circumstances giving rise to an inference of discrimination. See McLee v. Chrysler Corp.,
109 F.3d 130, 134 (2d Cir. 1997). And he cannot show that the stated justification for the
discipline is false and a pretext for discrimination. Collins v. New York City Transit Auth., 305
F.3d 113, 118 (2d Cir. 2002); Griffin v. Ambika Corp., 103 F.Supp.2d 297, 310 (S.D.N.Y. 2000)

(granting summary judgment on claims of race discrimination under Title VII where “in the face
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of defendants” well-documented record of plaintiffs’ misbehavior, plaintiffs offer only
conclusory allegations™).

Promotion Denial Claims

Regarding his denial-of-promotion claims, Plaintiff failed to provide any admissible
evidence that he was more qualified than the successful candidates who received the positions, or
that would give rise to an inference of racial discrimination. See Byrnie v. Town of Cromwell,
Bd. of Educ., 243 F.3d 93, 103 (2d Cir. 2001) (holding that to support an inference of
discrimination, a “plaintiff’s credentials would have to be so superior to the credentials of the
person selected for the job that ‘no reasonable person, in the exercise of impartial judgment,
could have chosen the candidate selected over the plaintiff for the job in question.””). Plaintiff
does not even try to make that showing, instead offering inadmissible conclusions and conjecture
that cannot sustain his claim as a matter of law:

¢ Plaintiff proffers hearsay and incompetent conclusions by Marvin Edwards, his
former co-worker and claimant against Metro-North, regarding the successful
candidate’s qualifications. (P1.’s Opp’n at 19.) However, uncontroverted
evidence from the decision-makers shows that the successful candidate was
perceived as more knowledgeable and reliable, and that Plaintiff was perceived as
untrustworthy, less knowledgeable, and less reliable. (Defs.” Mem. of Law at 14-
16; D’ Ambrosio Aff. 94 11-16 and exhibits thereto.)

» Without citing admissible evidence, Plaintiff claims that the Supervisor/Power
Training position “required the supervisor to train Power Department personnel
on the overhead lines for the New Haven line.” (P1.’s Opp’n Br. at 19.} Plaintiff
thus argues that the training position was to train linemen and that he was
qualified. But Pat Marchitto, Manager of Training/Procedures, testified that the
position was to train electricians, which is entirely different from a trainer for
linemen. (Marchitto Aff. §4.)

e Plaintiff argues that he was “hired by Metro-North as an electrician™ and that

Marchitto improperly ignored that “skill set” in choosing the successful candidate.
(P1.’s Opp’'n Br. at 19-20.) But both his testimony and Metro-North’s personnel
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records show that Plaintiff never worked as an electrician at Metro-North. (P1.’s
Dep. Tr. at 171; Ex. 42 to Button Aff. (Plaintiff’s resume).)

o Plaintiff further argues, without citing competent proof, that a number of white
employees at Metro-North have been promoted from “helper’” to supervisory
positions. (PL’s Opp’n Br. at 21-22.) Even assuming these individuals were
promoted, he offers no evidence regarding their disciplinary histories, attendance,

educational backgrounds, work experience, qualifications or any other criteria that
courts consider in determining whether other employees are similarly situated.

Moreover, Plaintiff concedes that Darin D’ Ambrosio based his July 2002 decision not to
award Plaintiff the Assistant Power Director position on a “negative inference as fo plaintiff’s
trustworthiness,” and “continued to carry on a negative perception of Norris” in his decision
regarding the reposted position in September 2002." (PL’s Opp’n Br. at 18.)

Finally, Plaintiff incorrectly argues that Hawkins’ notes of Plaintiff’s interview for the
Assistant Power Director position are inadmissible hearsay. The notes are business records
being offered only to show how Hawkins ranked Plaintiff, however. Furthermore, D’ Ambrosio,
who identified the contents of his interview file on Plaintiff, including his own notes, Hawkins’

notes, and Pete McManamon’s notes, properly authenticated Hawkins’ notes.

! Plaintiff alleged in his complaint that he was denied three promotions in 2002. Plaintiff now attempts to add a
claim regarding a fourth promotion he allegedly was denied in early 2003. Now, after five years, he claims to recall
that he also applied for the position of Supervisor, Catenary Department, in January 2003, a position awarded to
Anthony Anderson. Because his March 2003 administrative charge referred only to the 2002 promotion denials,
Plaintiff is too late on this claim. See Guilford v. City of New York, 136 Fed. Appx. 390, 392 (24 Cir. 2005)
{summary judgment granted to employer where facts relating to failure to promote claim were insufficiently pled
and particular promotion was not mentioned in administrative charge); Choi v. Chemical Bank, 939 F. Supp. 304,
312 (S.D.NY. 1996) (zefirsing to consider allegations relating (o a particular promotion where those allegations had
not been raised in administrative charge that specifically referenced other promotions plaintiff was denied).

Moreover, the record contradicts Plaintiff’s unsupported allegations. First, Plaintiff could not have
interviewed for the Supervisor position in January 2003, because Anderson filled the job in August 2002.
{Anderson Aff. §3.) Second, Plaintiff’s claim that he interviewed with Tom Maroselli is belied by the fact that in
June 2002 Dave DiStasio became the Assistant Director of the Power Department, and he was solely responsible for
filling the Supervisor position. Even if Plaintiff did apply for this position, he has offered no admissible evidence
that he was better qualified than Anderson. See, e.g., Byrnie, 243 F.3d at 103,
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Unfair Discipline Claims

Regarding his unfair discipline claims, Plaintiff concedes the following material facts:

Plaintiff committed safety violations on February 18 and February 28, 2004, for
which he was subject to discipline. (PL.’s Opp’n Br. at 22-23, 25.) Plaintiff also
committed a safety violation in January 2004, for which he was not charged.
(Plaintiff’s Response to Defendants’ Statement of Material Facts Not in Dispute,
1924-25.)

The safety violation involving Edwin Perry was not Perry’s fault (see Norris Dep.
Tr. at 227), and Perry was disqualified for thirty days. (Cleary Dep. Tr. at 149.)

Fred Merkel’s safety violation -- his first -- resulted in no property damage (P1.’s
Opp’n Br. at 23), whereas the uncontroverted evidence shows that Plaintiff’s
February 18th violation caused “damage to Metro-North’s signal system and
extensive train delays.” (DiStasio Aff. 9§ 8.)

Furthermore, he fails to provide any competent evidence that he is similarly situated to

those other Metro-North employees he claims committed similar safety violations but were not

disciplined, or that the discipline imposed against him was in any discriminatory. Instead, he

relies on hearsay and rumor:

Plaintiff proffers no evidence showing that he witnessed the incidents which he
claims were similar to the incidents which ultimately led to his discipline, or that
he has any personal knowledge of what discipline the alleged comparators
received. (See Defs.” Mem. of Law at 16-17 & n.9, quoting Norris Dep. Tr. at
229.)

He provides no admissible evidence regarding the disciplinary records or alleged
violations of Robert Morehouse, David Tooley, John Dillon, John Frank, Bill
Lockery, Edwin Perry, Joe Chiappalone, Fred Merkel and Anthony Anderson.?

? Plaintiff cites twice — both times erroneously — Cleary’s deposition transcript regarding John Frank. Those cites
should be to Plaintiff’s own deposition transcript, which itself fails to provide sufficient evidentiary support for his
argument. See PL.’s Opp’n Br. at 25 (citations to “/d. at 228 . . . /d. at 229" should be to Norris DT at 228, 229.)
Plaintiff’s testimony is inadmissible because his knowledge of the incident involving Frank is based solely upon the
hearsay statements of another hourly employee. (See Nozris Dep. Tr. at 228:15-229:5.)

* Plaintiff argues in 2 footnote that Metro-North failed to produce requested disciplinary records and that Plaintiff is
entitled to an adverse inference based on Defendants’ alleged failure to “preserve property for another’s use as
evidence.” (PL.’s Opp’n Br. at 24 n.11.) Defendants objected to Plaintiff’s requests and produced all relevant and
responsive materials, including alleged comparator evidence. Plaintiff did not move to compel, and he has not
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Nor does he dispute any of the admissible evidence proffered by Defendants
showing that he is not similarly situated to John Dillon, John Frank, or Fred
Merkel. (Defs.” Mem. of Law at 16-17.)

e Plaintiff argues, without citing evidence, that discipline may not be imposed
without a hearing. However, the CBA specifically provides that an employee
may be disciplined without a hearing if the employee fails or refuses to participate
in the disciplinary process. (See CBA, Ex. 2 to Button Aff, submitted with Defs.
Mem. of Law, at 33 (“If the employee or his representative fails to attend the [pre-
trial] meeting, the Company may assess whatever discipline it considers

appropriate, subject to appeal . . . .”).) As the disciplinary notice makes clear,
Plaintiff failed to show up for the scheduled pre-hearing meeting. (Ex. W to PL’s
Opp’n Br.}

Plaintiff has therefore failed to raise an issue of material fact with regard his
discriminatory discipline claims. In Shumway v. United Parcel Serv., Inc., 118 F.3d 60, 64-65
(2d Cir. 1997), the Court of Appeals held that the plaintiff’s conclusory statements about alleged
similarly-situated comparators had no probative value where plaintiff had no personal knowledge
of the alleged comparators. See also, e.g., Graham v. Long Island R.R., 230 F.3d 34, 40 (2d Cir.
2000); Edwards v. Metro-North Commuter R.R. Co., No. 3:04cv1430 (D. Comn. 2006) (Ruling
on Defs.” Mot. for Reconsideration [Doc. # 61], at 4). A plaintiff’s beliefs and opinions that he
has been subject to discrimination, without more, are not enough to survive summary judgment.
See, e.g., Morris v. Yale Univ. School of Med., 477 F. Supp. 2d 450, 461 (D. Conn. 2007)
(Arterton, J.) (granting summary judgment in favor of defendant where the plaintiff failed to
show any evidence “which rises above mere speculation or conclusory assertion based on a

belief or hunch™).

demonstrated that any relevant evidence exists which was not produced. He cites Kronisch v. U.S., 150 F.3d 112,
126 (2d Cir. 1998), but that case concerns an adverse inference based on the intentional destruction of evidence,
which is not the case here.
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Constructive Discharge Claim

As for his constructive discharge claim, most importantly, Plaintiff concedes that he was
on medical leave for nearly eighteen months before he resigned. (P1.’s Opp’n Br. at 27-28; Ex.
73 to Button Aff. (Plaintiff’s payroll records)). Notwithstanding this admission, Plamtiff argues
without evidence that he suffered “threats, harassment, disparate treatment and abuse.” (PL’s
Opp’n Br. at 28). But the only conduct he specifies in support of his constructive discharge
claim — the correspondence from Metro-North regarding disciplinary trials and mandatory
medical examinations while he was on medical leave——is in fact required by the CBA and
Metro-North policies, and cannot be harassment or “hounding.” (See Defs. Mem. of Law at 27-
29.) Nor could a reasonable employee find such notices objectively intolerable. Instead of
providing evidence of Metro-North’s intentional conduct and his intolerable working conditions,
Plaintiff cites only his subjective beliefs of poor treatment and his emotional response to that
treatment. These subjective beliefs and his resulting frustration and anxiety are irrelevant to a
constructive discharge claim. See Seery v. Yale-New Haven Hosp., 17 Conn. App. 532, 540, 554
A.2d 757,761 (Conn. App. Ct. 1989); Spence v. Maryland Cas. Co., 995 F.2d 1147, 1156 (2d
Cir. 1993).

Alleged Hostile Work Environment Claim

Plaintiff argues that Metro-North has not challenged his hostile work environment claim.
To the contrary, Defendants’ motion attacked as legally insufficient all of Plaintiff’s claims,
including his Title VII discrimination claims whether sounding in disparate treatment (which
includes hostile work environment claims) or disparate impact. Plaintiff’s hostile environment

claim, which is based on the same conduct underlying his disparate treatment claim, is no
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