Do PDAs Create Unlimited Wage Exposure from Nonexempt Employee Use?

Must a nonexempt employee be paid for using a Blackberry or other similar hand held personal digital assistant (PDA) outside of normal working hours?  While PDAs were once only considered high-end tools of the high-flying, wheeling and dealing executive, they are now a common place fixture in every day life (indeed, an iPhone or Blackberry Storm was surely a “must-have” item this past holiday season).  Employers are now faced with the task of determining what wage liability they may have for those nonexempt (ne hourly) employees who carry a PDA and receive work-related communications 24/7.  

The law has always been slow to catch up with technological advances, and labor laws are no different.  The federal Fair Labor Standards Act and Connecticut wage hour laws (and the regulations promulgated thereunder), contemplate such things as pagers and “on call” employees.  But what about those nonexempt employees who happen to read and respond to emails and text messages all day long?  Is the employer responsible for round the clock over time?  How can employers know what to do in this modern communication age when the wage laws focus on “actual time worked ” by a nonexempt employee.  
A PDA is, of course, a blessing and a curse for employers and employees alike.  On the one hand, employees and employers enjoy great flexibility to work from virtually anywhere.  On the other hand, employers cannot easily monitor, control or keep track of their employees work outside of their regularly scheduled work hours (“after hours”).  This creates a hotbed of issues for employers because nonexempt employees are protected by state and federal wage laws which mandate strict record-keeping and overtime obligations for all hours worked – laws that require strict compliance and impose harsh penalties for failing to comply.  

The Fair Labor Standards Act (29 U.S.C. § 201 et seq., “FLSA”) and the Connecticut Wage and Hour laws (C.G.S. § 31-58 et seq.) both require employers to compensate employees (who are not exempt from its coverage) for all time actually worked.  In doing so, they must pay employees at least the minimum wage and overtime for all time worked over 40 hours in one week.  Employers must also keep daily and weekly records sufficient to prove the accuracy of the hours worked and wages paid to nonexempt employees or face penalties from the Department of Labor for record-keeping violations.


These rules do not apply to exempt employees.  However, the distinctions between exempt and nonexempt employees can be a complex matter that is beyond the scope of this article.  In brief, an employee is “exempt” from the Act if he or she is “employed in a bona fide executive, administrative, or professional capacity” or meets one of the other exemptions or exceptions under the federal or state law.  [29 U.S.C. § 213(a); C.G.S. § 31-76i;  See also Conn. Agencies Regs. 31-60-14(a), 31-60-16, 31-60-15(a)].  The regulations are useful guides in complying with both state and federal law regarding which employees are or are not “exempt.” 
Under the wage laws, employers must ensure that employees are properly compensated for all time an employee spends working – including time worked while using a PDA.  Traditionally, an employer who wished to have an employee work on an “as needed basis” after hours could simply place them “on call.”  This arrangement was relatively conducive to monitoring and tracking and allowed the employer to control the amount of after hours time employees could work.  Armed with a beeper or a pager, the employee was free to pursue his or her personal activities while “on call” unless beeped or paged and then engaged to perform a specific task.  
Under such an on call arrangement, the wage laws require that an employer must compensate the employee for whatever time he or she “actually worked.”  This time obviously includes any particular task he or she is actually engaged to perform, but usually does not include the time spent waiting to be engaged to work, although there are some exceptions, including when employees are forced to curtail personal activities in order to be available to work.  Whether that “waiting time” is compensable or not, however, depends on whether the time is spent predominantly for the employer's benefit or for the benefit of the employee.  Put another way, if the employee is “engaged to wait,” the time must be compensated, but if the employee is merely “waiting to be engaged,” payment for such time is not required.  [See, e.g., Skidmore v. Swift & Co., 323 U.S. 134, 65 S. Ct. 161, 89 L. Ed. 124 (1944).]  In considering this question, courts focus on the degree of control the employer has over the employee during the relevant waiting time and to what extent the employee may effectively use this time for his or her own purposes.  If an employee must remain on or so close to the employer's premises that the waiting time cannot effectively be used for personal purposes, then the time will  usually be deemed to be working while on call, and therefore compensable. [29 C.F.R. § 785.17]  And vice versa, of course.

In the case of a PDA, however, it is exceedingly more difficult for an employer to regulate, scrutinize and properly record a nonexempt employee’s after hours work.  Employees with PDAs may feel obliged, due to necessity or their own compulsiveness, to constantly monitor, consider and respond to the messages they receive.  They may claim that their engagement is so frequent as to be virtually constant. Conceivably, they may even assert that they are continually “engaged to wait” and that all of (or a significant part of) their after hours time is spent for the benefit of their employer.  Take for example a paraprofessional at a law firm who responds to a partner’s emails at all times, even when the emails are sent in the early morning or late at night.  The PDA vibrates, the paraprofessional reads the email and may (or may not) respond.  Is the mere act of reading the partner’s emails compensable? At least one Court has already held that when an employee is “always on call,” any amount of time the employee spent on his or her own pursuits was not subtractable from the “working on-call” time. [Pabst v. Oklahoma Gas & Elec. Co., 228 F.3d 1128, 1128 (10th Cir. 2000).]  This case could have sweeping implications.   The holding could mean that any nonexempt employee who can prove that he or she reads emails or texts after hours because the job required it, must be compensated for the time worked – even if the overtime exposure could be exorbitant.
In light of the potential exposure, one draconian solution may be to not permit nonexempt employees to have PDAs, of course, at the risk of reducing efficiencies and potentially profitability.  If that is not feasible or desirable, attorneys should encourage their clients to draft or revise their employment policies to ensure that they properly address the issues correlated with PDA use after hours.  To begin with, employers should ensure that employees with PDAs are properly classified as exempt or nonexempt, since exempt employees do not pose any risk of after hour “PDA-abuse.”  For nonexempt employees, employers should decide whether to restrict the use of these devices.    
But what if an employer has issued policies governing when an employee may or may not utilize an employer-issued PDA outside of working hours.  For example, if an employer issues a policy that employees who are authorized to utilize PDA’s, may not read or respond to emails or text messages outside of normal working hours without the employer’s explicit permission, what is the employer’s liability if an employee violates that policy?  After all, the law is fairly clear that when an employer implements policies and procedures regarding the use of beepers and pagers by on call employees that employers can limit their liability by explicitly providing that an employee is not required to work until the pager or beeper initiates a work activity.  With PDAs, however, the law is not yet so clear.
Indeed, the Second Circuit has recently emphasized that compensation for actual time worked does not turn on whether the employee agreed to work overtime voluntarily or under duress, but rather whether the employer had reason to know about it.  [Chao v. Gotham Registry, Inc., 514 F.3d 280, 290–91 (2d Cir. 2008).]  It seems likely, that an employee who voluntarily reads and/or responds to emails and texts after hours must be compensated for the time worked – even if the employee is in violation of an employer’s policy that prohibits such activity.  However, the employer may discipline the employee for violating the employer’s explicit policy.  In other words, the employee’s conduct may result in some ill-gotten overtime, but it may ultimately result in a termination of employment.  Thus, the importance of monitoring and enforcing after hours PDA policies cannot be stressed enough.  At the very least, employers must instruct nonexempt employees to keep track of and report any time spent using PDAs or other such devices on work matters after hours.  And while an employee’s failure to comply with the policy may not obviate the employer’s need to pay for the time spent on the PDA, the policy will allow the employer to discipline the employee for the infraction.
In conclusion, after-hours PDA use increases an employer’s exposure for overtime and record-keeping liabilities, as well as the possibility that nonexempt employees will not be properly compensated for all time actually worked in violation of the FLSA and state wage laws.  The practices and policies that many employers currently have in place for after hours work may no longer “fit” today’s PDA environment.  Employers must reexamine their current policies and procedures and revise them to reflect PDA usage.  They must also reexamine their employees’ exempt versus nonexempt status.  Once appropriate policies governing PDA usage are in place, they must be adequately communicated to employees and then enforced.  Policy violators should be subjected to appropriate discipline.  Following these steps should limit the risks PDAs pose to employers under the sate and federal wage laws.
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