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CONSIDERATION NECESSARY TO SUPPORT
RESTRICTIVE COVENANTS?

A.

Circumstances under which restrictive covenants are made
1. Atinception of employment

2. During employment

Where a restrictive covenant 1s entered into at the start of employment,
courts generally hold that it is supported by adequate consideration; namely
the employment.

Where a restrictive covenant 1s entered into during employment, courts have
held that there must be some consideration separate from and in addition to
continued employment to support the restrictive covenant; but the more
recent trend of decisions recognizes that continued employment is adequate
consideration.

1. Rationale for all of the seemingly different positions.

2. Can the different positions be reconciled?
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PRELIMINARY INJUNCTIVE RELIEF

A. Restrictive covenant cases are generally won or lost at the preliminary
injunction stage.

B.  What must the employer prove to obtain a preliminary injunction?

1. State court standard: no adequate remedy at law; irreparable injury
absent injunction; likelthood of success on merits; balance of
equities

2. Federal court standard: irreparable harm and either (a) likelthood of
success or (b) fair ground for litigation and balance of equities

3.  Where federal jurisdiction is an option: choice of forum likely to
depend on more practical considerations — availability of quick
hearing, what judge is likely to get the case, etc.
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PRELIMINARY INJUNCTIVE RELIEF (continued)

C. How does one prove/attack “irreparable harm”?

1.

Employee had access to, developed, and/or used confidential information
and/or trade secrets.

If the information at issue 1s a customer list, show that the employee did not
bring the customer information with her when she joined the company, that
the company assisted her in developing relationships, that the information
(customer 1dentities, contact people, needs, plans, financial capacity, etc.) is
not readily available to the public, and that the company guards the
information against public disclosure.

Employee has gone to work for (or says he is going to work for) a
competitor, in a capacity where it is likely he will use and/or disclose former
employer’s confidential information.

Employee has actually used/disclosed former employet’s confidential
information. Employee has solicited former employet’s customets.
Employee has made sales on behalf of competitor to former employer’s
customers.
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